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COMPANY, LLC, a foreign limited liability company,
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a West Virginia non-profit corporation, WPP LLC,

a foreign limited liability company, and WOLF RUN
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Petitioners,
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WEST VIRGINIA OIL & GAS CONSERVATION
COMMISSION, a state agency, CHESAPEAKE
APPALACHIA, LLC, a foreign limited liability
company, EASTERN AMERICAN ENERGY
CORPORATION, a West Virginia corporation, and
PETROEDGE RESOURCES (WV), LLC, a foreign
limited liability company,

Respondents.

PETITION FOR WRIT OF PROHIBITION

COMES NOW the Petitioners, by and through their counsel, Nicholas S.
Preservati of Preservati Law Offices, PLLC, and E. Forrest Jones of Jones and

Associates, PLLC, and pursuant to W. Va. Const. Art. VIIL, § 3 and W.Va. Code §53-1-1,

respectfully requests this Honorable Court to grant their Petition for Writ of Prohibition
and issue a Rule to Show Cause against the Respondents, and require the Respondents to

file a response to this original jurisdiction Petition. In support thereof, the Petitioners



attach their Memorandum in Support of Petition for Writ of Prohibition and incorporate it

herein by reference hereto.

eservath(WV Bar 736%0)
atiLavw.Offfces, PLLC

Post Office Box 1431

Charleston, West Virginia 25325

Phone: (304) 346-1431

Facsimile: (304) 346-1744

Counsel for Plaintiffs

E. Forrest Jones (WV Bar # )
Jones & Associates, PLLC
Post Office Box 1989
Charleston, WV 25327
Phone: (304) 343-9466
Facsimile: (304)345-2456
Counsel for Plaintiffs

Respectfully submitted,

PETITIONERS,
By Counsel.
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- Respondents. )
MEMORANDUM IN SUPPORT OF PETITION FOR WRIT OF PROHIBITION
COMES NOW the Petitioners, by and through their counsel, Nicholas S.

Preservati of Preservati Law Offices, PLLC and E. Forrest Jones of Jones and Associates,

PLLC, and pursuant to W. Va. Const. Art. VII[, § 3 and W.Va, Code §53-1-1,

respectfully requests this Honorable Court to grant their Petition for Writ of Prohibition,

and in support thereof, states as follows:



I. INTRODUCTION

This petition for a writ of prohibition is necessitated by the unwarranted exercise
of jurisdiction by -the West Virginia Oil & Gas Conservation Commission
(“Cor;lmission”) over certaiﬁ wells completed in (but not below) the Marcellus Shale
geologic formation. Specifically, the Marcellus Shale geologic formation is one of

several formations that overly the “Onondaga Group”. Furthermore, the Onondaga

- geologic group is a pervasive geological feature that has been used as the boundary

between “shallow wells” (those wells drilled and completed above the Onondaga) and
“deep wells” (i.e. those drilled and completed below the Onondaga), As explained
below, the Commission is improperly classifying those wells as deep wells as defined in
the West Virginia Code. The Marcellus Shale wells in question are in fact “shallow
wells” subject to the jurisdiction of the Depﬁrtment of Environmental Protection, Office
of Oil and Gas (“O0G”) and the Shallow Gas Well Review Board.

The lone question for review is whether Marcelius Shale wells drilled more than
20 feet into the underlying Onondaga grouij formation but completed only in the
Marceilus Shale formation are decp wells or shallow wells. If they are deep wells, the
Commission has jurisdiction. If they are shallow wells, the Commission does not have
jurisdiction. The resolution of this issue rests solely upon this Court’s interpretation of
the statutory definition of “shallow well” and “deep well.” This is not a question of fact,

and there are no relevant facts in dispute.




IL PARTIES
1. Blue Eagle Land, LLC (“Blue Eagle”), is a West Virginia limited Hability
company, with a principaI office address of Post Office Box 1989, Charleston, West
Virgi;‘lia 25327.
2. Coalquest Development, LLC (“Coalquesf’), is a foreign limited liability

company with a principal office address of 300 Corporate Centre Drive, Scott D-e.pot,

- West Virginia 25560.

3. Consolidation Coal Company (“Consol™), is a foreién corporation with a
principal office address of 1800 Washington Road, Pittsburgh, Pennsylvan.ia 15241.

4. Horse Creck Land and Miniﬁg Company (“Horse Creek™), is a West
Virginia corporation with a fr.incipal office address of 300 Capitol Street, Suite 1503,
Charleston, West Virginia 25301. |

5. National Council of Coal Lessors, Inc. (“"NCCL”), is a West Virginia
corporation with a principal office address of Post Office Box 653, Scott Depot, West
Virginia 25560, |

6. Penn Virginia Operating Company, LL.C (“Penn Virginia™), is a foreign

 limited liability company with a principal office address of 100 Matsonford Road, Three

Radnor Corporate Center, Suite 300, Radnor, Pennsylvania 19087.

7. Pocahontas Land Corporation (“PLC™), is a Virginlia corporation with a
principal office address of 800 Princeton Avenue, Bluefield, West Virginia 24701.

8. | West Virginia Coal Association (“WVCA™), is a West Virginia non-profit
corporation with its principal office address being Post Office Box 3923, Charleston,

West Virginia 25339,



9. WPP, LLC (“WPP”), is a foreign limited liability comp.any with its
principal office address being 1035 Third Avenue, Suite 300, Huntin_gton, West Virginia
25701. |

“ 10.  Wolf Rﬁn Mining Company (“Wolf Run”), is a West Virginia corporation
with a principal office address of 300 Corporate Centre Drive, Scott Depot, West
Virginia 25560.

11, .The West Virginia Oil & Gas Conservation Commiission (“Commission™)
is a state agency with a principal address of 601 57 Street, Charleston, West Virginia
25304,

12. Chesapeake Appalachia, LLC (“Chesapeake™) is an Oklahoma limited
liability compahy with its principal place of business as 6100 N. Western Avenue,
Oklahoma City, Oklahoma 73118.

13.  Eastern American Energy Corporation (“EAEC”) is a West Virginia
corporation with.its principal place of business as 501 56" Street, Charleston, West
Virginia, 25304.

14, PetroEdge Resources (WV), LLC (“Peﬁ‘oEdge”) is a foreign limited
liability company, with its principal place of business as 2925 Briarpark, Suite 150,
Houston, Texas, 77042.

Ill. STATUTORY FRAMEWORK

15. Three agencies currently exercise jurisdiction over certain aspects of
drilling natural gas wells. The Department of Environmental Protection, Office of Oil
and Gas (“O0G™), has general jurisdiction over gas wells. See generally, W. Va. Code §

22-6-1, et seq. The OOG oversees the permitting, drilling, operation and abandonment of



all natural gas wells (both shallow and deep) and exercises enforcement powers over well
operators. o

16, Because there are significantly more shallow wells drilled in the State and
becau*se the drilling of such wells sometimes involves competing interests between oil
and gas and coal operations, the Legislature established a separate Shallow Gas Well
Board for the primary purpose of exercising jurisdiction over the drilling and spacing
requirements for “shallow gas wells.” Significantly, the Shallow Gas Well Review Board
Statute, W. Va. Code § 22C-8-1, et seq. (“Shallow Gas Well Review Board Statute™),
provides that if a coal seam owner, lessee, or operator (collectively “coal owner™) objecfs
to the drilling of a shaliow gas well, there are minimum distance limitations between the
proposed well and the nearest existing well. The statute sets forth a minimum distance of
one thousand feet (1,000°) for shallow wells to be drilled to depths less than three
thousand feet (3,000°) and a minimum distailcé of two thousand feet (2,000°) for shallow
wells to be drilled to depths of three thousand feet (3,000”) or more, which may be
reduced to a statutory minimum of one thousand five hundred feet (1;500’). upon a
showing of need on a well-by-well basis. |

17.  Finally, the Legislature created the respondent Commission to have
jurisdiction over “the exploration for or production of oil and gas from deep wells,”
including the drilling and spacing of “deep wells,” under the Oil and Gas Conservation
Statute, W. Va. Code § 22C-9-1, et-seq. (“Deep Weli Statute™). The Commission has
established through regulation a distance limitation of three tﬁousand feet (3,000") with
respect to how cI.ose deeb wells may be drilled to oné another, although that spacing :

limitation may be lowered significantly by the establishment of “special field rules” by



the Commission. Special field rules rﬁay only be established by the Commission for deep
wells.

The Legislature also defined shallow wells and deeps wells as follows:

“Shallow well” means any gas well drilled and
completed in a formation gbove the top of the uppermost
member of the “Onondaga Group.” Provided, that in
drilling a shallow well the operator may penelrate into the
‘Onondaga Group’ to a reasonable depth, not in excess of
twenty feet, in order to allow for logging and completion
operations, but in no event may the ‘Onondaga Group’
formation be otherwise produced, perforated or stimulated
in any manner.

W. Va. Code §§ 22-6-1(r}), 22C-8-2(22) and 22C-9-2(11) (emphasis added).
“Deep well” means any well other than a shallow well,
drilled gnd completed in a formation at or pelow the top of
the uppermost member of the “Onondaga Group.” _

W. Va. Code §§ 22-6-1(g), 22C-8-2(8) and 22C-9-2(a)(12) (emphasis added).

18.  As more fully explained below, this petition for a writ of prohibition is
directed toward the Commission’s usurpation of pdwér over certain Marcellus Shale
wells that are drilled more than 20 feet into the Onondaga Group formation but
completed only in the Marcellus Shale and shallower formations.! The Commission
misinterpreted the foregoing definitions of “shallow well” aind “deep well” and upset the
balanced approach established by the Legislature for the governance of natural gas wells

to the detriment of both the coal and natural gas industries.

1V, BACKGROUND

19.  Under the statutoi'y definitions, the Onondaga Group formation is an
important dividing line for distinguishing between shallow wells and deep wells. The

Marcellus Shale formation is the geologic formation immediately above the Onondziga

! For ease of drafting, those wells will be referred to hereinafter simply as “Marcellus Shale wells.” B



Group formation. In recent years, oil and gas producers determined that they could drill
commercially feasible wells into the Marcellus Shale formation. However, for practical
operating reasons, producers now need to drill the borehole more than 20 feet into-the

Onondaga formation (a “deep” formation) even though the wells are only being

completed into and produced from the Marcellus Shale formation (a “shallow”

formation). For example, the logging tools used to gauge whether a well should be
completed and produced is over 40 feet long, which is difficult to fit into a 20-feet hole.
Further, producers have difficulty judging when they h1t the top of the Onondaga Group
formation and sometimes abcidentally driIl.m_o.re than 20 feet into the Onondaga Group.

The Commission determined that it should assert jurisdiction over these wells because the

borehole extends more than 20 feet into th¢ Onondaga formation even though the wells

are not being compieted and produced from the Onondaga Group.

20.  When .the Comfnission asserted jurisdiction over these Marcellus Shale
wells, producers were forced to comply with more extensi\}e and more expensive
regulatory requirements in order to exceed the 20-foot limitation and avoid tﬁe possibility
of extensive civil penalties for accidentally exceeding the 20-foot limitation. The nature
of Marcellus Shale wells is sucﬁ that driiling them on 3,000 feet spacing (as mandated by
the deep well regulations) would leave considerable 'recover.able gas reserves in the
ground — which would waste our natural resources and work to the detriment of the
royalty owners, _prbducers, and the consuming gas public in general, and the loss of

severance tax revenues to the State. To avoid such wasteful practices and satisfy

Commission regulations, producers- are now required to seek either an “exception

location” for every Marcellus Shale well or to seek “special field rules” for Marcellus



.Shale wells to be drilled in a particular é:rea. Either way, a hearing must be held before
the Commission and e?cpensive notices must be sent to other gas operators in the area
through registered mail and puinshed in local newspapers.

| 21, Because of the expense and delay involved with secking exception
locations and having hearings for.individual wells, certain oil and gas producers filed
applications with the Commission under the Deep Well Statute for special field rules
wherein they requested a one thousand foot (1,000°) spacing limitation for wells that they
intend to drill and produce from the Marcellus Shale formation. The appliéations also
sought authorization to drill séventy—ﬁve féet (757) into the Onondaga Group formation in
order fo accommodate current operating needs. The wells would .not, however, be
completed below the Marcellus Shale formation.

22.  Importantly, under the Deep Well Statute there is no sfat‘utory requirement

that coal owners affected by the special field rules be given written notice of the special

field rule ap.plications. Therefore, most coal owners were not provided written notice of
the applications for special field fules or the Commission’s hearings on those special field
rule applications even though the applications in reality involved shallow wells, not deep
wells.

23.  The Commission has now granted all four (4) of the applications for
spécial field rules that have been brought on for hgaring. In each of those applications,
the oil and gas operator was authorized to drill its shallow gas wells within one thousand

feet (1,000") of each other, althoﬁgh in each of the last three the oil and gas operator has

R
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indicated its willingness to abide by the Shallow Gas Well Review Board Statute. 2
There are five (5) additional applications for special field rules currently pending before
the Commission. Those five applications also seek é waiver of the three thousand feet
(3,006) épacing requirements for Marcellus Shale wells {o be drilled 75 feet into (but not
completed in) the Onondaga Group formation.

24, The Conﬁnission lacked jurisdiction to grant the four applications for

special field rules that have aireédy been approved. The Commission also lacks

Jjurisdiction to entertain and rule upon the five additional applications for special field

rules currently pending before it. Based upon the Commission’s lack of jurisdiction and
the significant detrimental impact these applications could have on the coal estate, tﬁe
Petitioners are jointly filing this Peti.tion for Writ of Prohibttion to prohibit the
Coinmission from exercising juﬁsdiction over Marcellus Shale wells.

V. STATEMENT OF FACTS

25.  The Commission has jurisdiction only over the drilling and spacing of |

deep wells in West Virginia.. W.Va, §22C-9-1. et seq. A "deep Well_" means any well

other than a shallow well, drilled and completed in a formation at or below the top of the

uppermost member of the "Onondaga Group." W.,Va. §22-6-1.

26. By law, a deep well may not be drilled within three thousand feet (3,000%)

of another deep well. CSR §39-1-4,2. However, a gas operator may apply for “special

field rules” which allow the operator to ignore the spacing requirements for deep wells

within the designated field, CSR §39-1-4.3.

2 Even though coal and natural gas operators are trying to cooperate in this regard, even such cooperation
raises issues about conferring jurisdiction on a regulatory agency if Marcellus Shale wells are in fact deep
wells (although Petitioners herein firmly believe that the Marcellus Shale wells are shallow wells).

9



27. - When a gas operator applies for special field rules, it must provide

individual notice to other gas operators with interests within the field. CSR §39-1-6.1.

The gas operator is not required to provide individual notice of its application for special
field rules to coal operators or owners with real property inlerests within the field.

28. . The Shallow Gas Well Review Board has jurisdiction over the drilling and

spacing of “shallow wells” in West Virginia. W.Va. Code §22C-8-1, et seq. “A ‘shallow
wéll’ means any gas well driI‘léd and completed in a formation above the top of the
uppermost member of the ‘Onondaga Group.” Provided, that in drilling a shallow wel.l
the operator may penetrate into the ‘Onondaga Group’ to a reasonable depth, not in
excess of twenty feet, in order to allow for logging and completion operations, but in no

event may the ‘Onondaga Group’ formation be otherwise produced, perforated or

- stimulated in any manner.” W.Va. Code §22-6-1(x).

29.  1If a coal owner objects, a shallow well cannot be drilled within two
thousand feet (2,000°) of an existing shallow well unless the gas operator can show that
operational, environmental, or other factors require the drilling of the well within the

2,000’ radius. W.Va. Code §22C-8-8. However, under no circumstances may a shallow

well be drilled within one thousand ﬁye hundred feet (1,500°) of another Shallow well if
the coal owner or operator so dbj ects. Id. |

30.  The c‘oal operator or owner 1s provided with individual notice of every
permit application where the éas operator desires to drill a shallow well under the spaciﬁg

requirenients. Gas operators may not apply for special field rules for shallow wells.

10
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31. The Marcellus formation is a shallow formation. (Conservation
Commission Order No.1, Docket No. 175; Cei_use No. 160, December 1, 2006). As such,
it lies above the uppermost member of the Onondaga.

-= 32.  On December 1, 2006, the Commission granted EAEC’S application for
special field rules. In its order, the Commission lowered the spacing for EAEC’S wells
drilled into the Marcellus formation to one thousand feet (1.000%). The “special field”
covered approximately 30,000 acres in Boone, Lincoln, and Logém Counties. (See Order
grantiﬁg EAEC’S Application for Special I'ield Rules Attached hereto as “Exhibit A™).

33.  EBAEC did not provide individual notice of its application for special field
rules to the coal owners and operators with coal! interests within the special field that
would be affected by the lowered spacing requirements.

34.  PLC owns coal I'esél‘ves within the field subject to EAEC’S special field
rules. However, PLC did not receive notice of EAEC’S application. In fact, PLC did not
become aware of EAEC’S application until several months after the application had
already been approved by the Commission. EAEC subsequently agreed to abide.by the
shallow well spacing requirements on approximately three hundred (300) acres owned by
PLC that are subject to EAEC’S special field rules.

35, Chesapeake Appalachia, LLC (“Chesapeake”) filed three separate

applications for special field rules with the Commission related to its drilling of the

Marcellus “shallow” formation. It has asked the Commission for special field rules to
allow it to drill over 1,800 wells within one thousand feet (1,000%) of each other.
36. Chesapeake presented its first application for special field rules before the

Commission on May 17,~ 2007. The application covers an astonishing 520,000 acres in

It



Boone, Kanawha, Lincoln, Logan and Mingo Counfies. (See application for special field
rules attached hereto as “Exhibit B”).

37. Several Petitioners own substantial coal interests within the 520,000 acres
incluc{ed in the special field. Despite this, none of the Petitioners received individual
notice of Chesapeake’s application. The Petitioners learned of the application only two
days before the hearing, and several of the Petitioners were able to object to the
application

38. At the hearing upon Chesapeake’s first application, counsel for Petitioners
objected to the granting of the application on the grounds that the proposed wells were
shallow wells, not deep wells. The Commission ruled that while the Marcellus formation
is a Shallo_w formation, it was categoriz;ing Chesapeake’s wells as deep wells because
they were “drilled or completed” in the Onondaga. (See Order granti-ng application for
special field rules attached hereto as “Exhibit C”).

39. Chesapeake submitted a second application for special field rules covering
portions of MeDowell, Mingo, and Wyoming Counties. (See application for special field
rules attached hereto as “Exhibit D”). That application was granted by the Commission.
(See Order granting application for special field rules attached hereto as “Exhibit E™).

40.  Chesapeake filed a third application covering portions of Boone, Lincoln
and Logan Counties. (See application for special field rules attached hereto as “Exhibit
F”).  The Com_niissicm granted Chesapeake’s application. (See Order granting
application for special field rules attached hereto as “Exhibit G”).

41. Chesapeake and PetroEdge filed five (5) additional applications for special

field rules in which they request that the spacing limitation be lowered to one thousand

12



feet (1,000°). The first application sought special field rules for an area located in
Barbour, Harrison, and Taylor Counties, West Virginia. (See application for special field
rules attached hereto as “Exhibit H”). The hearing on this application was set for August
9, 2067. (See Notice of Hearing attached hereto as “Exhibit I”).

42, The second application sought special field rules for an arca located in
Marshall and Wetzel Counties, West Virginia. (See application for special field rules
attached hereto as “Exhibit ). The hearing on this application was set for August 9,
2007. (.Sce Notice of Hearing attached hereto as “Exhibit K™,

43.  The third application sought special field rules for an area located in
Marion, Monongalia, Preston and Taylor Counties, West Virginia. (See application for
special field rules attached hereto as “Exhibit L), The hearing on this application was set
for August 9, 2007. (See Notice of Hearing attached hereto as “Exhibit M™).

44, The fourth application sought special field rules for an area located in
Braxton, Gilmer, Lewis, Randolph, Upshur, and Webster Counties, West Virginia. (See
applicatibn for special field rules attached herefo as “Exhibit N”). The hearing on this
~ application was set for August 9, 2007. {(See Notice of Hearing attached hereto as
“Exhibit 0”).

45.  The fifth application sought special field rules for an area located in
Braxton, Calhoun, Clay, Fayette, Gilmer, Jackson, Kanawha, Nicholas, and Roane
Counties, West Virginia. (See application for- special field rules attached hereto as
“Exhibit P”). The hearing on this application was set for August 9, 2007. (See Notice of

Hearing attached hereto as “Exhibit Q™).

13



46. By granting the above mentioned applications for special field rules, the

Commission has deprived the Petitioners of their statutory right to object to the spacing

of these shallow wells pursuant to W.Va.I Code §22(-8-8.

| 47.  The lowering of the spacing requirements to one thousand feet (1,0007)
could be catastrophic for the Petitioners. Without need, the gas operators could not drill
these Marcellus shallow wells within two thousand feet (2,000’) of each other. By
lowering the distance to one thousand feet (1 ,000%), the Commission will be allowing the
gas operators to drill more than three (3) times the number of Marcellus shallow wells
than they would otherwise be able to drill,

48.  “Exhibit R” shows the minimum spacing between wells in an ecight
thousand foot by six thousand foot (8,000" x 6,000°) field without special field rules. |
Only twenty (20) wells can be properly spaced and drilled within this field using the tWo
thousand foot (2,000°) spacing requirement. However, when using the one thousand foot
(1,000°) spacing requirement, as proposed by the gas operators, sixty-three (63) wells can
be drilled within the samé field. (Sée “Exhibit 8” attached hereto). That is a two
hundred and fifteen percent (215%) increase in the number of wells that may be drilled
within the same field.

49.  The Mine Safety and Health Administration (“MSHA™) requires that
underground coal operators leave at least one hundred and fifty feet (150) of protective
barrier around each individual gas well (equivalent to an area with a diameter of 3007 30
CIR §75.1700 providing that, however, the operator ﬁrst seek apbfdval from the West
Virginia Office of Mine Health and Safety Training (“WVOMHST”) to mine closer that

two hundred feet from the well W. Va. Code §22A-2-75 . That federal standard

14



- notwithstanding, MSHA may require a greater barrier where the depth of the mine, other

geologic conditions, or other factors warrants such a greater barrier. These mining
regulations have two significant impacts. First, it causes substantial amounts of coal to
be lei;t in the ground, or “sterilized.” Secondly, it creates such narrow spaces between -
wells that coal operators will be unable to mine between the wells.

50. By applying the MSHA regulation that prohibits mining within a
one hundred and fifty foot (150°) radius of a gas well, the mineable area between the
wells would decrease fo seventeen hundred feet. (1,700%). (See “Exhibit T” attached

hereto). If the special field rules are granted, there will only be one thousand feet

{(1,000°) between each well in the field. Despite cutting the distance between cach well in

half, the mine operator still has to abide by the one hundred and fifty foot (150°) radius
mandated by MSHA. Therefore, the mineable area between each well in the field would
decrease from seventeen hundred feet (1,700%), to seven hundred feet (700°).  (See
“Exhibit U” attached hereto). Thus, the distance a coal operator may mine between wells
is shortened by one thousand feet (1,000°), or fifty-nine percent (59%), resulting in a loss
of a major portion of the coal reserve, if not all of the reserve due to the economic impact
created by the field rule promulgated as a consequence of requests for permission to _drill
a shallow well more than twenty feet (20") into the Onondaga group for well-bore logging
operations. These requests were based upon the shallow well operators need to log the
entire section of the geological formations exposed within the well-bote to insure that
their proposed shallow wells were indeed completed and rendered productive within

formations above the Onondaga group.
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51. The application of the Special Field Rules and the one thousand foot.
(1,000°) spacing limitation will have a significant impact on the Petitioners’ coal rescrves
and will result in the loss of tens, if not hundreds, of millions of dollars in sterilized coal.

There will also be significant safety and environmental issues associated with the

‘increased number of wells drilled pursuant {o the Special Field Rules. (See August 14,

2007 Report of Hans Naumann, attached hereto as “Exhibit V»).

- 52, The Petitioners altended the August 9, 2007 hearing on Chesapeake and
PetroEdge’s five (5) applications for special field rules. The Petiﬁoncrs informed the
Commission, Chesapeake, and PetroEdge that they would be filing the instant Writ of
Prohibition challenging the Commission’s assertion of Jjurisdiction. The Commission,
Chesapeake and PetroEdge agreed to indefinitely continue the hearing on the applications
for special field rules so that the Writ of Prohibition could be filed.

VL. JURISDICTION

The West Virginia Constitution grants this Court original jurisdiction of

proceedings in habeas corpus, mandamus, prohibition and certiorari. W. Va. Const. Art.

VI § 3. Also, “The Supreme Court of Appeals of West Virginia has original

jurisdiction in prohibition proceedings pursuant to W. Va. Const. art, VIIL, § 3.7 State ex

rel, McCourt v, Alsop, 2007 W. Va. LEXIS 5 (February 22, 2007). Finally, a petition for

a writ of prohibition falls “under the original jurisdiction of the Supreme Court.” W.Va.

R. App. P. 14.

The Petitioners are not required to follow the mandates of W.Va. Code §55-17-3,

which requires that the chief officer of the government agency and the Attorney General

be given written notice of any “action” filed against the agency. This Writ of Prohibition
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is not an “action” as that word is defined in West Va. Code §55-17-2, as the Writ is being

filed pursuant to statutory provisions that authorize a specific procedure for a obtaining

relief, W.,Va. Code §53-1-1, et seq.

Furthermore, the requirements of W.Va, Code 855-17-3 “do not apply in actions

seeking injunctive relief where the court finds that irreparable harm would have occurred
if the institution of th¢ action was delayed by the provisions of this subséction.” .Since a
writ of prohibitioﬁ lies to restrain an administrative body from proceeding in causes over
which it has no jurisdiction, it is a form of mjunctive felie_:f. Finally, the delay of this
matter will cause irreparable harm to each of the Petitioners.

VII. STANDARD OF REVIEW

“The writ of prohibition shall lie as a matter of right in all cases of usurpation and

abuse of power, when the inferior court has not jurisdiction of the subject matter in

controversy, or, having such jurisdiction, exceeds its legitimate powers.” W.Va, Code

§53-1-1.
Furthermore, irrespective of the adequacy or inadequacy of other remedies,
prohibition will issue as a matter of right when a court or administrative agency is

attempting to proceed in a cause without jurisdiction. Norfolk & W. Ry. v. Pinnacle Coal

Co., 44 W. Va. 574, 30 S.E. 196, 41 LR.A. 414 (1898); Weil v. Black, 76 W. Va. 685,

86 S.E. 666 (1915); Jennings v. McDougle, 83 W. Va. 186, 98 S.E. 162 (1919) (emphasis

added).
Finally, as a general rule in prohibition proceedings, any person whose rights may

be affected by the issuance of a writ must be made a party and must be given notice of
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the proceedings. State ex rel. Hanley v, Hey, 163 W. Va. 103, 255 S.E.2d 354 (1979),

cert. denied, 444 U.S. 928, 100 S. Ct. 269, 62 L. Ed. 2d 185 (1979).

VIII. LEGAL ARGUMENT

Two requirements must be met before a writ of prohibition will issue against an
administrative agency. First, the challenged conduct must have been engaged in while

the administrative agency was acting in a “quasi-judicial” capacity. United States Steel

Corp. v. Stokes, 138 W. Va. 506, 76 S.E.2d 474 (1953). Second, the administrative

agency must have erroncously decided a question of law thereby causing an unlawful

assumption of jurisdiction. State ex rel. Zirk v. Muntzing, 146 W. Va. 878, 122 S.E.2d
851 (1961).

A, The Commission Engaged in Ouasi_—Judicial Conduct When it Granted the
Respondents® Applications for Special Field Rules.

This Court has routinely held that a writ of prohibition lies against an
administrative tribunal where, in the performance of its quasi-judicial functions, it is

“attempting to exercise a power it does not possess.” Pugh v, Policemen's Civil Service

Commission, 214 W. Va. 498; 590 S.E.2d 691 (2003). Also, writs of prohibition may be
employed to restrain quasi-judicial administrative bodies from adjudicating matters

outside of their jurisdiction. Health Management. Inc. v. Lindell, 207 W.Va. 68; 528

S.E2d 762 (1999). Again, the writ of prohibition may be issued against an
administrative agency or other inferior ministerial tribunal engaged in quasi-judicial

conduct. State Ex Rel. City of Huntington v. Lombardo, 149 W .Va. 671; 143 S.E.2d 535

(1965). An administrative agency is engaging in “quasi-judicial” conduct when it

conducts hearings and makes findings of fact. Appalachian Power Co. v. Public Service

Commission, 170 W. Va. 757, 759, 296 S.E.2d 887, 889 (1982).
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In Lombardo, a police officer, who was suspended for five days, requested a

public hearing in order to challenge his suspension. He ¢laimed that he was entitled to &

public hearing pursuant to W.Va. Code §8-5A-13. In response to the request, the Police
CiviI‘Service Commission (“Commission”) notified all persons in interest_ that a public
hearing would be held. Id. The City of Huntington filed a writ of prohibition against the
Commission on the grounds that it lacked jurisdiction {o hold such a public hearing.

In granting the writ of prohibition, the Lombardo Court expressly held that the
wiit of prohibition lies to “inferior ministerial tribunals” engaged in quasi-judicial
conduct. Id. Speéiﬁcally, this Court held: |

A public hearing conducted by a municipal police
civil service commission pursuant to the provisions of
Article 5A, Chapter 8 of Code, 1931, as amended, is a

proceeding of a judicial character within the meaning of
legal principles applicable to proceedings in prohibition.

(emphasis added).
In this case, the Commission’s actions are clearly of a quasi-judicial nature. Once
the Commission receives an application for special field rules, it is to schedule a public

hearing on the application. W.Va. Code §22C-9-10. As part of the hearing, the

Commission is to: 1) issue subpoenas and subpoenas duces tecum; 2) allow the moving
party and opposing parties to present witnesses and exhibits; 3) allow for the Cross-
examination of witnésses; 4) rule on objections; and 5) permit closing arguments. Once
the hearing is conducted, the Commission is to issue a written decision containing
findings of fact and conclusions of law. id.

It was through this very statutory process that the Comnﬁssion granted EAEC and

Chesapeake’s applications for special field rules. During the May 17, 2007 hearing on
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Chesapeake’s first application for special field rules, the Commission allowéd
Chesapeake to present four (4) separate witnesses. (See Copy of May 17, 2007 Hearing
Transcrip“t attached hereto as “Exhibit W”). Each of Chesapeake’s four (4) witnesses
was S;iject to cross-examination by opposing counsel. In addition, Chesapeake was
allowed to offer ten (10) separate exhibits into evidence in support of its application,
Shortly aﬁer the hearing had concluded, the Commission entered an Order granting
Chesapeake’s application for .special field rules. The Order contained specific findings of
fact and conclusions of law. (See Exhibit C).

Therefore, the Commission engaged in quasi-judicial conduct by conducting a
public heariﬁg and subsequenﬂy entering an Order in which it made findings of fact and
conclusioﬁs of law td support its granting of Chesapeake’s application for special field

rules. Appalachian Power Co. v, Public Service Commission, 170 W. Va. 757, 759, 296

S.E.2d 887, 889 (1982). Since the Commission engaged in quasi-judicial conduct, the
Petitioners have met the first requirement for obtaining a writ of prohibition.

B. The Commission Lacks Jurisdiction to Grant Special Field Rules for Wells
Drilled and Completed Solely in the Marceltus Formation.

The second requirement for obtaining a wrii of prohibition against an _
administrative agency is that the agency must have acted without proper jurisdiction.
When an inferior tribunal is attempting to proceed in a cause without jurisdiction,

prohibition shall issue as a matter of right.- Norfolk & Western Railway v. Pinnacle Coal

Co., 44 W. Va. 574, 30 S.E. 196 (1898); Weil v. Black, 76 W. Va, 685, 86 S.E. 666

(1915); Jennings v. McDougle, 83 W. Va. 186, 98 S.E. 162 (1919).

Furthermore, where it appears that the court in which a suit or action has been

instituted has no jurisdiction to enter any decree or judgment therein, the writ of
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prohibition against further proceedings therein shall issue. State ex rel. West Va. Truck

Stops v. McHugh, 160 W. Va. 294, 233 S.E.2d 729 (1977). Finally, where an inferior

court has rendered a judgment without jurisdiction, its action is coram non judice; and
prohibition will lie to prevent the enforcement thereof as soon as the judgment has been

rendered. Wllhsv Warth, 108 W. Va, 517,151 S.E. 707 (1930)

In Mangus v, McCarty, 188 W.Va. 563; 425 S.E.2d 239 (1992), the defendant

was convicted of manufacturing a controlled substance and placed on three years
probation. During his term o.'f probation, the defendant received another drug charge that
caused him to be in violétioﬁ_ of his terms of probation. The prosecution waited until his
term of probation had expired before it filed a motion to revoke the defendant’s probation
in circuit court.

The defendant challenged the motion to revoke his probation by filing a writ of
prohibition against the circuit court. In his writ the defendént argued that the circuit court
lacked jurisdiction to revoke his p_robatibn becaﬁsg the motion was filed affer his term of
probation had expired. This Court agreed with the defendarit and ruled that a circuit court
only has j_urisdiction to revoke a defendant’s proBation when the motion to revoke is filed
before the expiration of the term of probatioﬁ. Sincé the prosecution’s motion to revoke
was nét timely filed, this Court held that the circuit court did not have proper jurisdiction
to rule upon the motion. As such, this Court declared:

Accordingly, we grant Mr. Mangus request for a

writ_of prohibition based upon the lower court’s lack 0
jurisdiction to entertain this revocation issue.

{emphasis added).
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In this case, the Commission clearly lacks jurisdiction to address the

Respondents® applications for special field rules. The Commission’s jurisdiction was

conferred by the Legislature in W.Va. §22C-9-1. et seq. Pursuant to legislative
enactment, the Commission has jurisdiction to regulate the spacing of deep wells. W.Va.

Code §22C-9-4(f)(1). The Commission does not have jurisdiction to regulate the spacing

of shallow wells. That is because the Legislature delegated that authority to the Shallow

Gas Well Review Board. W.Va. Code §22C-8-1(b).

Therefore, the lone question for review is whether the proposed Marcellus wells
described in the respectivle applications for special field rules are deep wells or shallow
wellﬂs. If they are deep wells, the Commission has jurisdiction. If they are shallow wells,
the Commission does not have jurisdiction. Importantly, the resolution of this issue relies
solely upon this Court’s interpretation of the statutory definition of “shallow well” and
“deep well.” This is not a question of fact, and there are no relevant facts in dispute .

between the parties.

Shallow Wells

The general provisions governing the West Virginia Office of Oil and Gas define

a shallow gas well as:

Any gas well drilled and completed in a formation
above the top of the uppermost member of the “Onondaga
Group.” Provided, that in drilling a shallow well the
operator may penetrate into the ‘Onondaga Group’ to a
reasonable depth, not in excess of twenty feet, in order to
allow for logging and completion operations, but in no
event may the ‘Onondaga Group’ formation be otherwise
produced, perforated or stimulated in any manner.

W.Va. Code §22-6-1(r). (emphasis added). The statutory provisions goveming the

Conservation Commission contain the same definition of a shallow well. W.Va. Code
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§22C-9-2(a)(11). The statutory provisions governing the Shallow Gas Well Review

Board similarly define a shallow well. W.Va, Code §22C-8-2(21).

Thus, three (3) separate statutory provisions define “shallow well” in the same
mannér. It is a well drilled and completed above the Lippermost member of the
Onondaga. For a well to be “completed” in a specific formation means that the
formation has been perforated and stimulated for purposes of production through that
well. (Page 27, Exhibit W). In other words, a well completed i only the Marcellus
formation will produce gas frofn no other formation other than the Marcellus formation..
In addition, each of the three (3) statutory provisions permits a gas operator to drill up to
twenty feet (20°) into the Onondaga group for logging and completion operations. This is
based upon the gas operators’ need to log the entire section of the formation being
completed. (Page 18-28, Exhibit W).
| Deep Wells

The general statutory provisions governing the West Virginia Office of Oil and
Gas define a deep gas well as, “any well other than a shallow well, drilled and completed
in a formation at or below the top of the uppermost member of the ‘Onondaga Group.’”

W.Va. Code §22-6-1(g). (emphasis added). Similarly, the statutory provisions governing

the Conservation Commission (W.Va. Code §22C-9-2(a)(12)), and the Shallow Gas Well

Review Board (W.Va. Code §22C-8-2(8)) contain the same definition of a deep well.

Thus, there are three (3) requirements that must be met before a well may be
defined as a deep well. First, it must not be a shallow well. Second, the well must be
drilled in a formation at or below the top of the uppermost member of the Onondaga

Group. Finally, the well must also be completed in a formation at or below the top of the
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uppermost member of the Onondaga Group. If the well is a shallow well, or if it is not
drilled into the Onondaga and producing from the Onondaga, it is not a deep well.

Respondents’ Applications for Special Field Rules

“ The Defendant operators filed applications for special field rules in which they
made two primary requests regarding wells to be drilled into the Marcellus formation.
First, they requested that they be allowed to drill more than twenty feet (20°) into the
Onondaga, but no deeper than seveniy-five feet (75°). Next, they requested that the
horizontal spacing limitation be lowered from three thousand feet (3,0007) to one
‘thousand feet (1 ,000’).

In their applications, the Defendant operators expressly stated that they were not
going to complete any of the wells subject to the special field rules in the Onondaga
Group. For example, in its application. for special field rules for Boone, Lincoln and
Logan Counties, Chesapeake specifically stated, “Chesapeake has no intention to
produce, perforate or stimulate the Onondaga in any manner at the present time.”
(Exhibit F). In the same application, Chesapeake further acknowledged that,
“Chesapeake would agree not to produce, perforate, frac, or otherwise stimulate the
Onondaga Group, unless and until it obtained a further Order from the Commission.”
(Exhibit F). |

Consequently, not one of the wells subject to the applications for special field
rules either approved by, or pending before, the Commission will produce gas from a

formation at or below the top of the uppermost member of the Onondaga Group.
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The Commission’s Erroneous Legal Interpretation

As stated above, there are three (3) requirements that must be met before a well
may be defined as a deep well. First, it must not be a shallow well. Second, the well
must l;e drilled in a formation at or below the top of the Onondaga Group. Finally, the
well must also be completed in a formation at or below the top of the Onondaga Group.

The Comrﬁissi_on considered only one of the three requirements when it

determined that the Marcellus wells are deep wells. In making its determination, the

Commission relied solely upon the fact that the Marcellus wells would be drilled up to

seventy-five feet (757) into the Onondaga Group.

In its Order granting Chesapeake’s application for special field rules in Boone,
Lincoln and Logan Counties, the Commission specifically stated:

Chesapeake wishes to drill wells in the special field
rule area in order to produce from the Marcellus Shale
formation and other shallower formations. Although the
Muarcellus Shale is a “shallow” formation, Chesapeake
proposes to drill up to 75 feet into the Onondaga Group to
enable the logging and completion of the entire Marcellus
Shale section. Chesapeake will not perforate or complete
any formation below the base of the Marcellus Shale
formation; however, by definition, since the proposed wells
will be drilled in excess of twenty feet into the Onondaga
Group, they will be considered deep wells.

(See copy of Order attached hereto as “Exhibit G”) (emphasis added). Based upon this
determination, the Commission issued the following conclusion of law, “That Marcellus
.Shale wells drilled more than twenty feet into the Onondaga Group are deep wells.”
(Exhibit G). Consequently, the Commission held that:

Pursuant to Chapter §22C, Article 9, Code of West

Virginia 1931, as amended, the Commission has
jurisdiction _over the subject matter embraced in said
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notice, and persons interested therein, and jurisdiction to
promulgate the hereinafter prescribed Order.

(emphasis added). It is clear that the Commission believed it had jurisdiction over the
applications for special field rules because it had determined that the Marcellus wells
were in fact deep wells.

However, the Commission ignored two of the three factors that must be
considered before a well can be categorized as a deep well. First, in order to be a deep
well, a well must not meet the definition of a shallow well, A shallow well is a well that
is drilled and completed above the Onondaga. There is no question that the Marcellus
wells will be drilled in formations above the Onondaga. There is also no question that
the wells will be completed in the Marcellus formation, which is a shallow formation.
Chesapeake specifically testified that the wells subject to its applications for special field
rules will be completed in the Marcellus formation. (Exhibit W), Therefore, the wells
subject to the special field rules qualify as shallow wells because they are both “drilled
and completed” above the Onondaga.

More importantly, a well has to be drilled and completed in, or below, the

Onondaga before it can be categorized as a deep well. W.Va. Code §22-6-1(g); (W.Va.

Code §22C-9-2(a)(12); (W.Va. Code §22C-8-2(8). The Commission itself has expressly

acknowledged that the Marcellus wells will not be completed in the Onondaga Group. In
its July 10, 2007 Order granting Chesapcake’s application for special field rules, the

Commission explicitly acknowledged that, “Chesapeake will not perforate or complere

any formation below the base of the Marcellus Shale formation.” (Exhibit G).
The Commission has admitted as. a matter of record that one of the requirements

that must be met before the Marcellus wells can be deemed deep wells does not exist.
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:T here is no dispute that a well must be drilled and completed in the Onondaga before it
will be a deep well. There is also no dispute that the wells subject to the applications for .
special field rules will not be completed in the Onondaga Group. Therefore, the
Marce-llus Shale wells are not deep wells. Since they are not deep wells, the Commission
lacked jurisdiction to grant the four (4) applications for special field rules already
approved. " The Commission also lacks jurisdiction to hear the five (5) applications for
special field rules pending before it.

C. The Office of Qil and Gas may Grant a Variance Allowing Gas Operators to

Drill more than Twenty Feet into the Onondaga Formation without
Converting the Shallow Well into a Deep Well.

The Commission is operating under the assumption that a shallow well can never
| be drilled if it will be drilled more than twenty feet (20°) into the Onondaga. This
assumption is what is driving the Commission’s decision to exert jurisdiction in this case.
Based upon that assumption, the Commission believes there is only one way that a gas
operator may dbtz_lin a permit for a shallow well to be drilted more than twenty feet (20°)
into the Onondaga; it must be permitted as a deep well. Therefore, the Commission
believes that it must assert jurisdiction and classify these wells as “deep wells,”
otherwise, these wells will not be able to be drilled.

The Commission is partially right in that a shallow well cannot be drilled more
than twenty feet (20°) into the Onondaga. However, as with any rule, there are
exceptions. The Chief of the Office of Oil and Gas is permitted, by legislatiyely
approved rules, to grant variances to the requirements set forth in the West Virginia

Code, including the requirement that no shallow well be drilled more than twenty feet
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(20°) into the Onondaga. Section 35-4-18 of the West Virginia Code of State Rules

reads:

Upon request, or upon his own initiative, the chief
may grant a variance from any other requirements of this
series upon a showing by an operator that alternative
practices will satisfy the requirements of the West Virginia
Code and exhibit sound engineering practice. Prior to
taking final action to grant or deny such a variance, the
chief shall provide notice of his proposed action to the
public and to the surface owners of record and any coal
owner, operator or lessee and provide all such persons with
an opportunity to comment on such a proposal.

Therefore, if a gas operator needs to drill more than twenty feet (20°) into the
Onondaga to complete its logging of a formation above the Onondaga, that operator may
seek a variance from the Chief of the Office of Oil and Gas to do so. As such, there is a
legislatively approved mechanism already in place to address the situation of when a gas
operator needs to drill a shallow well more than twenty feet (20°) into the Onondaga.
This procedure is set forth in the Code of State Rules and does not involve the
Commission in any shape, form or manner. Thus, the Commission has no jurisdiction or
authority to regulate shallow gas wells drilled more than twenty feet (20°) into the
Onondaga, unless those wells ultimately are completed and are producing gas from deep

formations. Since these wells will not be completed in, or produce gas from, deep

formations, the regulation of these wells rests solely with the Shallow Gas Well Review

Board and the Office of Qil and Gas, not the Commission.
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PRAYER FOR RELIEF

WHEREFORE, the Petitioners respectfully request that this Honorable Court

issue a Rule to Show Cause against the Respondents, and require the Respondents to file

a response to this original jurisdiction Petition. Pursuant to Rule 14 of the West Virginia

Rules of Appellate Procedure, the Petitioners have attached a memorandum listing the

names and addresses of those persons upon whom the rule to show cause is to be served,

_ if granted, as “Exhibit X",

PreservatiLawn
Post Office Box 1431
Charleston, West Virginia 25325
Phone: (304) 346-1431
Facsimile: (304) 346-1744
Counsel for Petitioners

E. Forrest Jones (WV Bar #1916)
Jones & Associates, PLLC

Post Office Box 1989

Charleston, WV 25327

Phone: (304) 343-9466
Facsimile: (304)345-2456
Counsel for Petitioners
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PETITIONERS
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

BLUL EAGLE LAND, LLC, ef ¢l., )
V. )
- )
o WEST VIRGINIA Ol & GAS CONSERVATION )
COMMISSION, ¢f al., )
' )
VERIFICATION
I, James O. Bunn, Manager of Southern Fagle. LLC, a Virginia limited liability

company and sole Member of Blue Eagle Land, LLC, a West Virginia limited liability
{ company, being first duly sworn on oath respectfully state to this Honorable Court that

upon information and belief. the allegations set forth in this Petition for Writ of

M
[ Prohibition and Memorandum in Support of Petition for Writ of Prohibition are true and
accurate,

i -4

. Blue Fagle Land, LLC

- ' By: Southern Eagle, 1,1.C

[ts: Sole Member

By;
James O, Bunn

[ts:\MFanager




StatEor /) ,65 Wz
COUNTY OF %//?541‘/1/_4747\_, , to wil:
L /014'//7/ mmere . a Notary Public in and for said

county and state do hereby certify that James O. Bunn, Manager of Southern Eagle, LLC,

a Virginia limited liability company and sole Member of Blue Eagle Land, LLC, a West

Virginia limited lability company, who signed the above writing, bearing the date the
%‘tdy of September, 2007, has this day acknowledged the same before me.

Given under my hand this _/ 7% _day of September. 2007..

My Commission expires /a?w?j/ﬂ 7

%%Zymm ek TO7 ST

Notary Public



IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

BLUE EAGLE LAND, LL.C, et af.,

V.

WEST VIRGINIA OIL & GAS CONSERVATION
COMMISSION, et al.,

R N N T

: VERIFICATION
I, %«(ZZLW U, W , being first duly sworn on

oath respectfully state to this Honorable Court that upon information and belief, the

allegations set forth in this Petition for Writ of Prohibition and Memorandum in Support

of Petition for Writ of Prohibition are true and accurate.

William D. Campbell, _
Coalquest Development, LLC -

STATE OF Wt Wﬂ,

COUNTY OF ?ﬁMW , to wit:

%M j\/ M , a Notary Public in and for said

county and” state do hereby certify that William D. Campbell, who signed the above
writing, bearing the date the day of September, 2007, has this day acknowledged

the same before me.

Given under my hand this: /Ot day of September, 2007.

- My Commission expires g}M&dy / 7,, 20/

Wi Mr.

' Not&ry Public

JlllllIl!llllllIIIIZIII!IIII!IIII!IIIL
i OFFICIAL 8EAL -

BTATE OF WEST VIRGING -
NOTARY PUBLIC b
Maa Hood =
Intormational Coal Group, ',
800 Corporate Cantre Drive -
Scott Degot, Wy 25560 -
Wy Commission Exires July 17, 2016 1%

lllllllllilllllllllllllHlll!llllllil‘




IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

BLUE EAGLE LAND, LL.C, et al.,, )
- )
o v )
: . ) )
oo "WEST VIRGINIA OIL. & GAS CONSERVATION )
. COMMISSION, et al., )
VERIFICATION
I, William P. Fertall ~_, being first duly sworn on oath respectfully sfate_ to

this Honorabie Courf t_hat upon information and belief, the allegations set forth in this

Petition for Writ of Prohibition and Memorandum in Support of Petition for Writ of

1 Prohibition are true and accurate.

il il

Consolidation Coal Company

b Coy

= STATE OF _ M/\’j;mpr

L COUNTY OF L%/C/ﬂ/ﬁﬂ/ﬁﬂ/ , o wit: |

r [ ' I, (Zf/‘}" % ﬂ/"-’i&/ __, a Notary Public in and for said
L county and state do hereby certify that William P, Fertall who signed the above writing,

bearing the date the _Z% _day of September, 2007, has this day acknowledged the
same before me. ' ,

Given under my hand this 2?[ day of September, 2007.

My Commission expires %/ S /) 1008

A ¥ St

Notary Public

Bea K Neel
Q. Commonweslth of Virginia
i Notary Public

¥ Commlgsion No. 1244666
" My Cammisslon Explres; 5/31/2008




IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

BLUE FAGLE LAND, LLC, ¢f al.,

Y.

WEST VIRGINIA OIL & GAS CONSERVATION
COMMISSION, ef al.,

e’ o gt v’ et St o’

VERIFICATION

I, Andrew A. Payne, III, being first duly sworn on oath respectfully state to this
Honorable Court that upon information and belief, the allégations set forth in this Petition

for Writ of Prohibition and Memorandum in Support of Petition for Writ of Prohibition

are true and accurate.

0l

Andrew A. Payne, 11, President
Horse Creek Land and Mining Company

STATE OF WV

COUNTY OF K QJ\I\M -, to wit:
I, \QOV\)\ % PDO.QQBV‘-/“’ , a Notary Public in and for said

county {ani state do hereby certify that Andrew A. Payne, III, who signed the above
writing; ing the date the \1 1 day of September, 2007, has this day acknowledged

the same before me.

Given under my hand this A} A day of September, 2007."

My Commission expires )\\ M N\ ;2—-@-@ O\ _

‘e BB ek
Q Notary Public

OFFICIAL SEAL
NOTARY PUBLIC
STATE-OF WEST VIRGINIA
JOAN B. BELCHER

PAYNE-GALLATIN MINING CO.
1280 ONE VALLEY BQUARE

2 CHARLESTON, WV 25301

© My Commission Expires March 31, 2008

.

[




IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

BLUE EAGLE LAND, L1L.C ef al.,

V.

WEST VIRGINIA OIL & GAS CONSERVATION
COMMISSION, ef al., '

R o

VERIFICATION

I, Nick Carter, being first duly sworn on oath respectfully state to this Honorable
Court that upon information and belief, the allegations set forth in this Petition for Writ of

Prohibition and Memorandum in Support of Petition for Writ of Prohibition are true and

“\K w_;p_}jcsv_m

accurate.

Nick Carter (CANGAQLIA
National Council of Coal Lessors, Inc.

STATE OF /44t ()Mdmm o
comnry ok { o D A ,to wit:

L aQ/n;nM b &(ﬁ? e , a Notary Public in and for said
county and sfate do hereby certify that Nick Carter, who signed the above writing,

bearing the date the {7441 day of September, 2007, has this day acknowledged the
same before me. '

"Given under my hand this _/ 744 _ day of September, 2007.

/ _
My Commission expires /4 / shih / 3{; A0/

OFFICIAL SEAL o 7 - f\ M
NOTARY PUBLIC ( ) i \/ ‘ 7 oA

STATE OF WEST VIRGINIA
- I\y{ary Public

REGINA D. SACRE
. 5019 Hughes Branch Rd.
Huntingten, WV 25701 k
My Commission Expires March 13, 201t 1

P N Y




IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

BLUE EAGLE LAND, LLC, et al.,

V.

WEST VIRGINIA OIL & GAS CONSERVATION
COMMISSION, et al.,

vvu.\-/\-t\-vv

VERIFICATION

I, James L. Corsaro, being first duly sworn on oath respectfully state to this
Honorable Court that upon information and belief, the allegations set forth in this Petition

for Writ of Prohibition and Memorandum in Support of Petition for Writ of Prohibition

are true and accurate.

/S

laftnes 1.. Corsaro
Penn Virginia Operating Company, LLC

STATEOF _ West \/:'rﬂ}a.'w

COUNTY OF Kanawha  towit:

1, Elizobetie A Co Hoell | , a Notary Public in and for said
county and state do hereby certify that James L. Corsaro, who signed the above writing,
bearing the date the day of September, 2007, has this day acknowledged the

same before me.

Given under my hand this /744 day of September, 2007.

- My Commission expires g->¥-Fo !l

%N STATE OF WEST VIRGIN 4 ; i
§ Elizabath A, Cottreli l 4 NOtary Publlc
~¢ Penn Virginia Coal Campany !
»4 Qne Garbon Genter, Sults 100 {
o Chasapyaka, WY 25318 i
My Cummisslan Expires Aug, 24, 2041 1-
¥

R A i L RO, Y ket S 4, 17 At i

ot B S T Y Wt S ot ot g Pgd P s B bt s, S B s o e
. OFFICIAL 8E4. W 4 @m
LS NOTARY PUBI : :



IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

BLUE EAGLE LAND, LLC, et al.,

Y.

WEST VIRGINIA OIL & GAS CONSERVATION
COMMISSION, ef al.,

Rl L N S

VERIFICATION

I, John W. Payne, being first duly sworn on oath respectfully state to this
Honorable Court that upon information and belief, the allegations set forth in this Petition

for Writ of Prohibition and Memorandum in Support of Petition for Writ of Prohibition

)

JoWayne, Wict-President
Pocatontas Land Corporation

are true and accurate.

STATE OF Jieat | \LLW

COUNTY OF _{ Nl ansiv , to wit:
L pa:thj\ IN \j “g«u/z/.zﬂ , @ Notary Public in and for said

county and state d‘b“hereby certify h& John W. Payne, who signed the above writing,
bearing the date the Gt:a. day of September, 2007, has this day acknowledged the
same before me. .

Given under my hand this __{ Gt day of September, 2007.

My Commission expires O;,L/LG;J_/LKDIL /G , 200%

P = P el e

A ) NOTARY PUBLIC { & AV NERN L 2200

o f. & STATE OF WEST VIRGINIA : -

e CATHY T. BUZZO Nota®y Public 00

i FOCAHONTAS LAND CORPORATION
P. O. BOX 1517

AW e A i i - apragring Pl
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

BLUE EAGLE LAND, LLC, ef al.,

V.

WEST VIRGINIA OIL & GAS CONSERVATION
COMMISSION, et al.,

L . g

VERIFICATION

I, William Raney, being first duly sworn on oath re_spectfully state (o this
Honorable Court that upon information and belief, the allegations set forth in this Petition
C for Writ of Prohibition and Memorandum in Support of Petition for Writ of Prohibition

are true and accurate.

. Outle Ao

r William Raney, President
- West Virginia Coal Assocmnon

. STATE OF __ [ Jart yg? ‘i)
. COUNTY OF Ziéﬂm%g; , to wit:

L &dﬁ%&& Cl %@Hﬂmo , a .Notary Plelic in and for said

county and state do %ereby certify that William Raney, who signed the above writing,
bearing the date the /94 day of September, 2007, has this day acknowledged the same

before me.

Given under my hand this __/ 21‘41 day of September, 2007.

My Commission expires 7?67) A/ _AbL5
. /

: Nota% Public

OFFICIAL SEAL
NOTARY PUBLIC
STATE OF WEST VIRGINIA
SANDI J. DAVISON
WV Coal Associafion
260 Assoctation Drive
Charleston, WV 25311
Ky Gornmisslon Expires Nov. 24, 2015~S
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

BLUE EAGLE LAND, LLC, et al.,

V.

WEST VIRGINIA OIL & GAS CONSERVATION
COMMISSION, et al.,

L e

VERIFICATION

I %MMWM OWWZ;@&M , being first duly sworn on

oath respectfully state to this Honorable Court that upon information and belief, the

allegations set forth in this Petition for Writ of Prohibition and Memorandum in Suppott

of Petition for Writ of Prohibition are true and accurate.

Wi " Campbell, V¥
Wolf Run Mining Company

STATE OF Neot V//'ZZMMK,

COUNTY OF )OWWV o wit:

L %M% W%_a . a Notary Public in and for said
county and state do hereby certify that William D. Campbell, who signed the above
writing, bearing the date the /04 day of September, 2007, has this day acknowledged

the same before me.

Given under my hand this /04 day of September, 2007.

My Commission expires % / 7 L0/ G

Wiy Nev .

SUENRERRINIS A RANR TR R I VRERR I ANN 1
- OFFICIAL SEAL = NO%ary Public
CR s it WUATE OF WEST VIFGINA &

- g\ NOTARY PUBLIC -

: % Warla Hood e

=i trtemational Coal Grovs 18,

- 800 Coporate Cortre Drivg. 31

= Beott Dapat, WV 23560 -

- My Commission Expires July 17, 208 38
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

BLUE EAGLE LAND, LLC, et al.,

Y.

WEST VIRGINIA OIL & GAS CONSERVATION
COMMISSION, et al.,

R T i g e

VERIFICATION

I, Nick Carter, being first duly sworn on oath respectfully state to this Honorable
Court that upon information and belief, the allegations set forth in this Petition for Writ of

Prohibition and Memorandum in Support of Petition for Writ of Prohibition are true and

accurate.

Nick Carter , @ms-u@_wwa-.

WPP LLC

STATEOF L/ st Um/a“m;a/

COUNTY OF /) gy by . to wit:

I, Q’.{n’ﬁ-’lq _ 7) Mﬁ gt , a Notary Public in and for said
county and! spdte do hereby certify that Nick Carter, who signed the. above writing,
bearing the date the (44 day of September, 2007, has this day acknowledged the

same before me.

Given under my hand this [ T4 day of September, 2007.

My Commission expires M el e / % / a0/ ..

OFFICIAL BEAL (4://;14’—/ D- ww

NOTARY PUBLIC < :
A STATE OF WEST VIRGINIA otafy Public
REGINA D. SACRE

5019 Hughes Branch Rd.
Huntington, WV 25701
My Commission Expires March 13, 2011




IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

BLUE EAGLE LAND, LLC, ¢t al.,
Petitioners,

\8

Case NQ.:

WEST VIRGINIA OIL & GAS CONSERVATION
COMMISSION, er al.,

V\_«vvwvuvvvv

Respondents.

CERTIFICATE OF SERVICE
1, Joseph L. Jenkins, do hereby certify that I have served a true and exact copy of o

the foregoing Petition for Writ of Prohibition and Memorandum in Support. of

_,.-,\

Petition for Writ of Prohibition, with the accompanying Appendix, upon the following,
_5 ' o by personally delivering said Petition to their office on the Zf#‘/ day of September, |

2007:

[ West Virginia Oil & Gas Conservation Commission
- _ : C/O Christie S. Utt, Esquire

s WV Office of the Attorney General

e ‘ Capitol Complex, Bldg. 1, Room [-26
Charleston, WV 25305

= Chesapeake Appalachia, L1.C

. C/0 Keith Moffatt, Esquire

- ' 900 Pennsylvania Avenue
Charleston, WV 25302

Eastern American Energy Corporation
C/O Robert M. Adkins, Esquire

501 56" Street
Charleston, WV 25304
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PetroEdge Resources (WV), LLC
C/O Kenneth E, Tawney, Esquire
Jackson Kelly PLLC
1600 Laidley Tower
500 Lee Street
Charleston, WV 25322

eservati (W.Va, Bar #8050)

_AFsepliL. Jenkins (W.Va, Bar #9680)
reservati Law Offices, PLLC

Post Office Box 1431
Charleston, West Virginia 25325

-304.346.1421
.304.346.1744 facsimile
~Counsel for Petitioners

E. Forrest Jones (WV Bar #1916)
Jones & Associates, PLLC

Post Office Box 1989

Charleston, WV 25327

Phone: (304) 343-9466

- Facsimile: (304) 345-2456
Counsel for Petitioners
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